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Opinion Below.

The opinion of the District Court is reported in 109

Fed. Supp. 642, and is also set out in the Transcript of

Record at pages 85-91.

Jurisdiction.

This is an appeal from certain portions of the final

judgment of the District Court entered March 10, 1953,

modifying a turnover order of the Referee in Bankruptcy.

Notice of appeal was filed April 1, 1953.



The jurisdiction of the District Court was invoked

under Section 11 of Title 11, U. S. C. A.

The jurisdiction of this Court is invoked generally

under Section 1291 of Title 28, U. S. C. A., and specifi-

cally under Section 47 of Title 11, U. S. C. A.

Statement.

This is an involuntary proceeding in bankruptcy against

Car Leasing of America a California corporation, which

was engaged in the business of buying and selling used

automobiles. The petition in bankruptcy was filed on

April 4, 1952 [Transcript of Record, hereinafter referred

to as "Tr.", pp. 2-5] and said corporation was adjudged a

bankrupt on April 21, 1952. [Tr. p. 7.]

Appellants Ellis R. Taylor and Taylor Manufacturing

Company, a corporation, have appealed from certain por-

tions of the District Court's Order on Review of a turn-

over order made and entered by the Referee in Bank-

ruptcy on November 7, 1952, against appellants, ordering

them to turn over or to pay to the trustee of said estate

in bankruptcy property consisting of moneys in the total

amount of $20,658.11. [See Tr. p. 156 for notice of

appeal, and Tr. pp. 57-59 for turnover order.]

On review of the Referee's turnover order, the District

Court modified said order in respects hereinafter set forth,

and reduced the amount of said order from $20,658.11 to

$7,631.70, and as thus modified affirmed said order. [Tr.

pp. 138-154.] Appellants have appealed from all of said

Order on Review as modified, except as to one item of

$600 for "funds wrongfully withdrawn from the (bank-

rupt) corporation's bank account." [Tr. p. 153, lines 6-7.]



The particular portions of the judgment appealed from are

set forth in their notice of appeal. [Tr. p. 156.]

The appellee, Trustee in Bankruptcy, has cross-appealed

from that portion of the District Court's Order on Re-

view "which modifies the turnover order of the Referee

in Bankruptcy dated November 7, 1952." [Tr. p. 164.]

At all times involved herein Car Leasing of America,

a California corporation (hereinafter referred to as

C. L. A., or the bankrupt), was a dealer in used automo-

biles at 2390 West Pico Boulevard, Los Angeles, Cali-

fornia. At all such times Taylor Manufacturing Com-

pany (hereinafter referred to as Taylor Mfg. Co.) was

and is an Illinois corporation authorized to do and doing

business in California, and Ellis R. Taylor was and is

its president and manager. [Tr. p. 169.] The record dis-

closes that the bankrupt from the beginning had an inade-

quate amount of working capital.

On or about October 11, 1951, Taylor Mfg. Co., as an

entruster, and C. L. A., as dealer-Trustee, entered into a

written agreement for the so-called "flooring" of automo-

biles. [See Receiver's Ex. No. 8.] On October 18,

1951, a "Statement of Trust Receipt Financing," duly

executed by said parties, was filed in the office of the

Secretary of State of the State of California in conformity

with Section 3016.3 of the California Civil Code. [See

Resp. (here Appellants') Exs. F and G.] Under the

flooring agreement mentioned, Taylor Mfg. Co. advanced

and paid for the purchase of used cars for flooring with

C. L. A. large amounts of money which the Referee found

aggregated at least $50,000.00 [See Referee's Findings

IV and V, Tr. pp. 40-42], which findings, among others,



were expressly approved by the District Court. [Tr. p.

107, lines 22-25.]

The procedure followed by the parties in the purchase

of cars for flooring with C. L. A. was substantially as

follows: An agent of C. L. A., upon finding a desirable

used car for sale at a satisfactory price, would draw a

draft for the purchase price thereof on Taylor Mfg. Co.

through the latter's bank. Before paying the draft Taylor

Mfg. Co., in each and every such purchase, required the

seller of such car to deliver to its said bank the certificate

of title (known as the "pink slip") and other title papers

covering such car and upon payment of the draft all such

papers were delivered to Taylor Mfg. Co. Then C. L. A.

would execute a trust receipt to Taylor Mfg. Co. in the

amount of the purchase price of the car less, usually, the

sum of $100.00, under and pursuant to the terms of said

flooring agreement. Upon selling a floored car, it was the

duty of C. L. A. under the trust receipt given for such

car to pay to Taylor Mfg. Co. the amount specified in said

trust receipt. Upon such payment, Taylor Mfg. Co.

would then surrender such receipt to C. L. A. together

with the pink slip thereto.

On or about January 7, 1952, two checks, one for

$900.00 and the other for $2,450.00, given by C. L. A. to

Taylor Mfg. Co. in payment of sums due under two trust

receipts, were dishonored by the bank of C. L. A. and

were never thereafter paid. [See Resp. Exs. E and H.]

Upon further investigation, appellants discovered that
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C. L. A. had sold and delivered some ten or twelve cars

to purchasers without paying the amounts due respectively

under the trust receipts on said cars held by Taylor Mfg.

Co. and without obtaining from said company the cer-

tificates of title to said cars. Thereupon, on or about

January 16, 1952, at the request of Taylor Mfg. Co.,

E. R. Taylor was elected a vice-president and manager of

C. L. A. with authority, among other things, to sign

checks upon the bank account of C. L. A. in the Bank of

America, Pico and Alvarado Branch, Los Angeles.

On January 23, 1952, a creditor of C. L. A. filed an

action against it and caused a writ of attachment to be

issued and levied upon all (about 42) of the automobiles

upon its lot and premises at 2390 West Pico Boulevard,

Los Angeles. [See Receiver's Ex. No. 1.] Taylor Mfg.

Co. owned outright one of said automobiles so attached

and held valid trust receipts upon twelve others thereof.

In addition, Taylor Mfg. Co. held valid trust receipts

upon five other cars which were not on the lot of C. L. A.

at the time and were not included in the levy of said at-

tachment. Shortly after the levy of said attachment,

Taylor Mfg. Co. filed a third party claim in the attach-

ment proceeding in the Municipal Court of Los Angeles

County claiming sixteen automobiles, which included the

twelve cars attached upon which it held trust receipts. On

January 31, 1952, all of the automobiles included in its

third party claim, except one 1946 Lincoln Convertible and

one 1950 Chevrolet Convertible, were released from said

attachment to Taylor Mfg. Co. [See Resp. Ex. H.]



The remaining cars upon which Taylor Mfg. Co., held

valid trust receipts, but which were not included in said

attachment, were the following: One 1951 Ford Victoria,

then in the possession of E. R. Taylor; one 1951 Ford

2-Door Sedan, in the possession of Paul Bristol, 1800

West Pico Boulevard; one 1951 Ford 4-Door Sedan, in

the possession of R. Nelson; one 1950 Pontiac 2-Door

Sedan, in the possession of E. R. Taylor's son; and one

1949 Chrysler, in the possession of Mrs. Dawson, wife

of one of the officers of C. L. A.

In addition to the cars above mentioned, Taylor Mfg.

Co., owned outright two Plymouth cars [Nos. 9 and 10,

Receiver's Ex. No. 3] at the date of said attachment. One

of these Plymouth cars was on the lot and was included

in said attachment, but the other Plymouth was not then

on said lot and was not included in the attachment. [See

Resp. Ex. J.]

Following the release of said attachment Taylor Mfg.

Co., took possession of all cars upon which it held trust

receipts, except the 1946 Lincoln Convertible and 1950

Chevrolet Convertible, pursuant to the provision of said

trust receipts and of the statute. (Civ. Code, Sec.

3016.2.) Thereafter, upon five days' notice of the time

and place for the sale of all of the automobiles upon

which it held trust receipts, Taylor Mfg. Co., offered

for sale and sold said automobiles and, as the highest

bidder, purchased the same for the total amount of

$25,000.00. [Receiver's Ex. No. 9.] At the same time

appellants also took possession of other cars on the lot

belonging to C. L. A. and moved said cars from the lot
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of C. L. A. These cars are fully accounted for under

Point III, infra. Most of them were, on February 15,

1952, delivered on or adjacent to said lot to M. F. Wan-

der, president of C. L. A.

During the period of time when E. R. Taylor was vice-

president and manager of C. L. A.—that is, between

January 16, 1952, and February 15, 1952—he sold, as

such corporate officer, seven junk cars of C. L. A. for

the total amount of $275.00, and caused said sum to be

credited upon the dishonored check of C. L. A. for

$900.00. As such officer, E. R. Taylor signed checks of

C. L. A. drawn on its account with the Bank of Amer-

ica, Pico and Alvarado Branch, for $558.00 and $31.00,

respectively, payable to Taylor Mfg. Co., and said amounts

were likewise credited upon said dishonored check of

C. L. A. for $900.00.

On or about February 15, 1952, E. R. Taylor by

letter addressed to the Secretary and attorney of C. L. A.,

resigned as vice-president and manager of C. L. A. [Tr.

p. 322, line 11, to p. 323, line 9; also, see Finding XII]

and on said date E. R. Taylor delivered all cars which he

had removed from the premises of C. L. A., except the

cars owned outright by Taylor Mfg. Co., and the cars

upon which it held valid trust receipts and the seven junk

cars previously sold, together with the keys thereto, to

M. F. Wander, president of C. L. A., upon or adjoining

its lot at 2390 West Pico Boulevard, Los Angeles. [Evi-

dence of E. R. Taylor, Tr. p. 434, lines 14-23; Evidence

of Richard A. Nelson, Tr. p. 261, lines 4-15 and p. 366,

lines 12-20.]
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The Referee's Turnover Order as Modified by the

District Court.

The Referee's turnover order held appellants liable for

the following items, which the District Court, in its "De-

cision on Petition for Review" [Tr. pp. 85-90], divided

into 4 groups, to wit:

"(1) Funds wrongfully withdrawn from

the corporation's bank account" [Tr.

p. 86] $ 600.00

"(2) Moneys realized upon the sale of the

(10) reclaimed floored automobiles

in excess of the loans thereon" [Tr.

p. 86, lines 4-12] 1,331.70

"(3) Entire proceeds from the sale of the

following described (9) automobiles"

[Tr. p. 86, lines 13-21] 13,026.41

"(4) Proceeds from the sale of the floored

(21) automobiles" [Tr. p. 86, lines

22, to p. 87, line 3] 5,700.00

Total liability of appellants as held

by Referee $20,658.11

As to Group "(1)."

Appellants conceded in the court below that they were

properly charged with the amount of $600.00 withdrawn

from the bank account of C. L. A. and credited on its

dishonored check.



As to Group "(2)."

The District Court affirmed the finding of the Referee

holding appellants liable for $1,331.70, being the excess

received by them from the sale of ten cars upon which

they held trust receipts. This was error, because ap-

pellants were entitled, by law and by the terms and pro-

visions of said trust receipts, to apply this excess to

the expenses of sale and to the payment of the expenses

of retaking, keeping, storing, and handling said ten auto-

mobiles. These expenses, in the aggregate, exceeded the

sum of $1,33170.

As to Group "(3)."

The District Court reversed the Referee's finding in

respect to the nine automobiles included in Group (3),

holding that appellants held valid trust receipts thereon

and were entitled to the proceeds from the sale thereof

aggregating $13,026.49.

As to Group "(4)."

The District Court affirmed the Referee's finding hold-

ing appellants liable for the supposed "proceeds from the

sale" of 21 automobiles of the total value of $5,700.00.

This is error for reasons later given in detail. It is suf-

ficient to point out here: (a) that none of these 21 auto-

mobiles was in the possession of appellants, or the bank-

rupt, on the date the petition in bankruptcy was filed;

(b) that on February 15, 1952—six or seven weeks before

the bankruptcy—appellants delivered all cars then in

their possession and the keys thereto, except the cars
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which they owned or upon which they held valid trust

receipts, to M. F. Wander, president of C. L. A., upon

or adjacent to the lot of C. L. A. at 2390 West Pico

Boulevard, Los Angeles, in the presence of the attorney

for C. L. A. and Richard A. Nelson; and (c) there is no

evidence at all in the record to sustain the finding of

the Referee and the Court in respect to said 21 auto-

mobiles.

Questions Involved.

The questions involved in this appeal are stated in

some detail, and alternatively, in appellants' Statement of

Points on Appeal [Tr. pp. 158-159], and are repeated

here for the convenience of the Court and counsel as

follows, to wit:

"1. The Court erred in refusing to sustain appel-

lants' objection to the exercise of jurisdiction under

the petition for the turn-over order and in overruling

their request for dismissal of the turn-over proceed-

ing.

2. The Court erred in holding that appellants are

liable to the receiver or trustee in bankruptcy for

moneys realized upon the sale of floored automobiles

in excess of the amounts of trust receipts thereon

held by appellants.

3. The Court erred in holding that appellants

were not entitled to apply the amounts received from

the sale of floored automobiles in excess of the sums

due on the trust receipts thereon, because appellants

had the right under the statute (California Civil
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Code, Section 3016.2(1) (b) to apply said excess to

the payment of the expenses of sale and of retaking,

keeping and storing the goods floored, which expenses

were more than said excess received by the appel-

lants.

4. The Court erred in holding that appellants

were not entitled to apply the amounts received from

the sale of floored automobiles in excess of the sums

due on the trust receipts thereon, because said trust

receipts provided that upon default the entruster was

entitled to sell the entrusted property and to apply

the proceeds of sale to the expenses of sale, to the

expenses of retaking, keeping and storing said prop-

erty, to the satisfaction of the amount due, and the

balance, if any, to the payment of any indebtedness

due from the trustee to the entruster. The expenses

mentioned exceeded the amount received from the

sales of said automobiles in excess of the amounts

due on the trust receipts thereon.

5. The Court erred in holding appellants liable for

the alleged proceeds from the sale of twenty-one (21)

automobiles of the alleged value of $5700 because the

evidence shows (a) that two (2) of said automobiles

belonged to and were, by the Marshal of the Munici-

pal Court of Los Angeles County, delivered to Bev-

erly Finance Company in January, 1952; (b) that

seven (7) of said cars were sold as junk for $275

prior to February 15, 1952; (c) that the remaining

twelve (12) of said cars, with the keys thereto, were

delivered to M. F. Wander, president of the bank-

rupt corporation, on February 15, 1952; and (d)
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that at no time after February 15, 1952, did the ap-

pellants, or either of them, have possession, actual

or constructive, of any of said cars, or of any pro-

ceeds therefrom.

6. The findings are not supported by any sub-

stantial evidence.

7. The Order is not supported by but is contrary

to the substantial evidence in the proceeding."

More briefly stated, the questions involved in this case

may be summarized as follows:

1. The Referee in Bankruptcy was without jurisdic-

tion to make the turnover order involved herein and the

District Court erred in sustaining the Referee's exercise

of jurisdiction in making said order.

2. The Court erred in holding appellants liable to the

bankruptcy estate for the amount of $1,331.70 received

by them from the sale of ten automobiles in excess of

the sum due upon trust receipts thereon, because more

than said excess was actually expended by appellants in

retaking, keeping, storing and selling said ten automobiles.

3. The Court erred in holding appellants liable for

the alleged sales value of twenty-one (21) automobiles,

to-wit, $5,700.00, because the finding is not supported by

but is contrary to the evidence.
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ARGUMENT.

I.

The Referee in Bankruptcy Was Without Jurisdiction

to Make the Turnover Order Involved Herein and

the District Court Erred in Sustaining the Ref-

eree's Exercise of Jurisdiction to Make Said

Order.

The evidence in this case shows that from and after

February 15, 1952, neither Taylor Mfg. Co. nor Ellis

R. Taylor had possession or control of any automobiles

or other property belonging to C. L. A., the bankrupt

herein. The petition in bankruptcy was filed on April

4, 1952 [Tr. pp. 2-5], seven weeks after appellants had

turned over to M. F. Wander, president of C. L. A., all

automobiles and other property of C. L. A. then in their

possession. [Tr. pp. 261, 366, 434.] Under applicable

law the Referee had no jurisdiction to make the turn-

over order in question.

The question of jurisdiction was raised by timely ob-

jection to any exercise thereof by the Referee [Tr. pp.

19-21], and was likewise presented and argued in the

District Court. The Court took the position, apparently,

that since E. R. Taylor took possession of some of the

cars belonging to C. L. A., following release of the at-

tachment on or about January 31, 1952, both he and

Taylor Mfg. Co. are liable to the Trustee in Bankruptcy

therefor, notwithstanding the fact that on February 15,

1952, E. R. Taylor, in writing, resigned as an officer of

C. L. A. and on said date surrendered and delivered all

cars or other property of C. L. A. previously taken by
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him from its lot to M. F. Wander, president of C. L. A.

[Tr. pp. 261, 366, 434.]

The District Court referred to the fact in its De-

cision on Petition for Review [Tr. pp. 85-90] that from

January 16, 1952, to February 15, 1952, E. R. Taylor

was acting in a dual capacity, that is, he was president

of Taylor Mfg. Co. and a vice-president and manager of

C. L. A. [Id., pp. 87, 88] and that on or about January

31, 1952, he took possession of the property of C. L. A.

released from attachment. The Court then said [Tr. p.

88, lines 1-24] :

"The money and property so appropriated by

Taylor being the property of the bankrupt, and the

bankrupt not doing any business following the

middle of February, 1952, Taylor could not re-

lieve himself of the responsibility as the possessor

and holder of the property at the time of the bank-

ruptcy by tendering his resignation to the secretary-

lawyer of the company—a resignation which was

never accepted by the Directors. For there is no

evidence of any meeting ever being held to act upon

such resignation. Hence, at the time of bankruptcy,

there was sufficient possession in the bankrupt

through Taylor to satisfy the requirements as to

jurisdiction required by bankruptcy law. (Citing

cases.) Taylor could not by the fiat of his unac-

cepted resignation, turn his possession and custody

as vice-president and general manager of the bank-

rupt into his possession as controlling stockholder

of the Taylor Manufacturing Co."

The above language of the District Court's decision

shows the real basis thereof. The language quoted does
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not correctly state either the facts or the applicable law

of this case in respect to the property of C. L. A. in

Mr. Taylor's possession from January 31, 1952, to Feb-

ruary 15, 1952, as will now appear.

First, the evidence of E. R. Taylor and Richard A.

Nelson shows that on February 15, 1952, they went to

the office of Mr. Pugh, attorney for C. L. A., and then

and there Mr. Taylor delivered his written resignation

as vice-president and manager of C. L. A. to Mr. Pugh,

who was also the secretary of C. L. A. The evidence

of E. R. Taylor and Richard A. Nelson also shows that

Mr. Pugh and M. F. Wander, president of C. L. A. ac-

companied them to the lot of C. L. A. at 2390 West Pico

Boulevard, and that they then and there pointed out the

cars that belonged to C. L. A. on its lot or on the street

adjacent thereto and delivered the keys of all of said

cars to Mr. Wander. [Tr. pp. 261, 366, 434.] This

evidence was completely ignored by the Referee and by

the Court. Moreover, there is not one word of testimony

to the contrary, although Mr. Wander testified at the

hearings.

Second, the District Court did not correctly state nor

follow the law applicable to the foregoing facts. Appar-

ently, the Court thought that a resignation of an officer

of a private corporation cannot be effective until it is

accepted, or acted upon, by the directors thereof.

It is well settled that the resignation of a corporate

officer to take effect immediately becomes complete and
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is effective on its delivery to the proper authority. No

action by the corporation is essential, and acceptance by

the board of directors or other governing body is not

required.

19 C. J. S. 69, Sec. 736 of Corporations;

20 A. L. R. 267, Annotation;

7 R. C. L. 427, Sec. 416;

Security I. R. Co. v. Superior Court, 101 Cal.

App. 450;

Briggs v. Spaulding, 141 U. S. 132, 11 S. Ct. 924,

931.

Many cases cited in the Annotation to 20 A. L. R. 267

support the proposition stated, supra.

In Security I. R. Co. v. Superior Court, 101 Cal. App.

450, supra, the Court quoted with approval the following

language from 7 R. C. L., Sec. 416:

"Since an officer may resign, as a rule, at pleasure,

no action on the part of the corporation is essential

to make his resignation effectual. Acceptance thereof

by the directors or governing body is not required.

When he tenders his resignation to the proper cor-

porate authorities, to take effect immediately, the

resignation is complete, although it is not acted on

by the corporation or entered on its books * * *."

The good faith of Mr. Taylor in resigning as an officer

of C. L. A. is shown by the fact that upon tendering

his resignation, and on the same day, he took the presi-

dent and the secretary-attorney of C. L. A. to the place

where the company's automobiles (the cars here in ques-
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tion) were located, pointed out said cars and delivered

the keys thereto to them. [Tr. pp. 261, 366, 434.]

In view of the foregoing, there exists no basis in fact

or in law for the Court's holding that E. R. Taylor and

Taylor Mfg Co., or either of them, had constructive

possession of any automobiles belonging to C. L. A. after

February 15, 1952. Hence, the Referee and the Court

were without jurisdiction to make the turnover order in

respect to such automobiles.

The test of the jurisdiction of a bankruptcy court to

make a turnover order "is not title but possession of the

bankrupt at the time of the filing of the petition in bank-

ruptcy." (Thompson v. Magnolia Petroleum Co., 309

U. S. 478, 60 S. Ct. 628. See, also, Harris v. Avery

Brundage Co., 305 U. S. 160, 59 S. Ct. 131, and cases

cited in marginal notes 5 and 6.) Moreover, a turnover

order must be supported by clear and convincing evidence,

which is wholly lacking in the case at bar, that the party

proceeded against has abstracted the property from the

bankruptcy estate and is presently in possession thereof.

In Maggio v. Zeitz, 333 U. S. 56, 68 S. Ct. 401, the

Court said, in respect to turnover orders in bankruptcy:

"This Court has said that the turnover order must

be supported by 'clear and convincing evidence,'

Oriel v. Russell/278 U. S. 358, 49 S. Ct. 173, 174,

74 L. Ed. 419, and that includes proof that the prop-

erty has been abstracted from the bankrupt estate

and is in the possession of the party proceeded

against. It is the burden of the trustee to produce

this evidence, however difficult his task may be."
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II.

The Court Erred in Holding Appellants Liable to

the Bankruptcy Estate for the Amount of $1331.70

Received by Them From the Sale of Ten Auto-

mobiles in Excess of the Sums Due Upon Trust

Receipts Thereon, Because More Than Said Ex-

cess Was Actually Expended by Appellants in

Retaking, Keeping, Storing and Selling said Ten
Automobiles.

By statute, and under the express provisions of the

trust receipts covering the ten cars in question, appellants

were entitled to their expenses in retaking, storing, keep-

ing and selling said ten cars.

Civil Code, Sec. 3016.2(3) (b)

;

Respondents' Exhibit G (the trust receipt in ques-

tion).

These expenses exceeded the amount of $1331.70 re-

ceived over and above the amounts due under the trust

receipts. [Receiver's Ex. No. 3.]

Each of the ten trust receipts above mentioned con-

tains the following pertinent provisions

:

"In the event of the repossession of said motor

vehicle, the Entruster may on or after default give

notice to the Trustee of intention to sell and may
at any time not less than five (5) days after the

giving of said notice sell said motor vehicle at public

or private sale, with or without notice and without

any further notice or demand to the trustee and

without having said motor vehicle at the place of

sale, and may at any public sale itself become a

purchaser. The proceeds of any such sale shall be

applied, first, to the payment of the expenses thereof;

second, to payment of the expenses of retaking, keep-
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ing and storing said motor vehicle including a rea-

sonable attorney's fee; third, to the satisfaction of

the Trustee's indebtedness hereby secured; and,

fourth, to the payment of any other obligation owed

by Trustee to Entruster. The Trustee shall receive

any surplus and shall pay unto Entruster upon de-

mand any deficiency." [Resp. Ex. G.]

In addition to appellants' contractual right to apply the

proceeds of sale of entrusted property to the payment of

necessary expenses of retaking, keeping, storing and sell-

ing said property, the California statute also confers a

similar right. (Civ. Code, Sec. 3016.2(3) (b).)

Section 3016.2(3) (b), Civil Code, provides in this be-

half:

"An entruster in possession may, on or after de-

fault, give notice to the trustee of intention to sell,

and may, not less than five days after the serving or

sending of such notice, sell the goods * * * at

public or private sale, and may at a public sale him-

self become a purchaser. The proceeds of any such

sale, whether public or private, shall be applied (i) to

the payment of the expenses thereof, (ii) to the pay-

ment of the expenses of retaking, keeping and storing

the goods, documents, or instruments, (iii) to the

satisfaction of the trustee's indebtedness. The trustee

shall receive any surplus and shall be liable to the

entruster for any deficiency. Notice of sale shall be

deemed sufficiently given if in writing, and either

(i) personally served on the trustee, or (ii) sent by

prepaid ordinary mail to the trustee's last known
business address."

In view of the above-quoted provisions of the trust re-

ceipts and the statute, both the Referee and the District

Court erred in holding that appellants were not entitled
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to apply the surplus of $1,331.70, derived from the sale

of said ten cars, to the expenses of retaking, keeping,

storing and selling said cars which exceeded said excess.

III.

The Court Erred in Holding Appellants Liable for

the Alleged Sales Value of Twenty-one Automo-
biles, To-wit, $5700.00, Because Said Finding Is

Not Supported by But Is Contrary to the Evi-

dence.

Four of the twenty-one cars in the District Court's

Group "(4)" [Tr. p. 86, lines 22 et scq.] are described

as "post-war cars" of the aggregate value of $4,000.00,

and the other seventeen of said twenty-one cars are de-

scribed as "pre-war automobiles" of the aggregate value

of $1,700.00. Each of these cars is described in Exhibit

A to the District Court's Findings and Order. [Tr. p.

155.] The "pre-war cars" are arbitrarily valued at

$100.00 each, and the "post-war automobiles" at $1,000.00

each.

The evidence affirmatively shows that appellants should

not have been charged with the alleged values of any of

these twenty-one cars, as shown below.

(a) Two (2) of the "post-war cars," valued at

$1,000.00 each, were claimed by Beverly Finance Com-

pany, and were surrendered to said company in January,

1952, by the Marshal of the Municipal Court of Los An-

geles County in the attachment proceeding hereinbefore

referred to;

(b) Seven (7) of said twenty-one automobiles were

sold as junk for the total amount of $275.00 during the

period that E. R. Taylor was manager of C. L. A., that
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is, between the dates of January 16, 1952, and February

15, 1952 [Tr. pp. 434-435]

;

(c) One of said cars had been previously delivered by

C. L. A. to and was in the possession of Mr. Pugh, one

of the attorneys of C. L. A. ; and

(d) The remaining eleven (11) of said twenty-one

cars, with the keys thereto, were delivered by E. R. Tay-

lor to M. F. Wander, president of C. L. A., upon the

lot of C. L. A. at 2390 West Pico Boulevard, Los An-

geles, or on the street adjacent to said lot, on February

15, 1952, in the presence of Richard A. Nelson and Mr.

Pugh, the attorney of C. L. A., and Mr. Wander. [Evi-

dence of E. R. Taylor, Tr. p. 434; Evidence of Richard

A. Nelson, Tr. pp. 261, 366.]

Richard A. Nelson testified, in respect to these cars [Tr.

p. 366, lines 12-20]

:

"Q. What was done with the old pre-war cars on

Westmoreland Ave.? A. Actually nothing much.

One time a few weeks later I went over with Mr.

Taylor to Mr. Pugh's office and I believe Mr. Pugh

and Mr. Wander were along and myself and Mr.

Taylor. We drove around Westmoreland and pointed

out parked cars there which belonged to the corpora-

tion. Some cars had been sold the day that they

were removed from the lot, but those were already

taken by the purchasers."

Ellis R. Taylor testified in respect to the cars in ques-

tion [Tr. p. 434, lines 14-23]

:

"Q. What became of those cars? A. On Feb-

ruary 15, 1952, I contacted Mr. Mel Wander, the

president of the company, and also his attorney, Mr.

Pugh. With Mr. Dick Nelson we all went up to
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the lot and pointed out these particular cars on West-

moreland to them.

I said, 'As you know, I have resigned this day and

I am pointing out to you these particular cars that

belong to the Car Leasing of America.'

Q. Were they left there? A. Yes."

It has already been noted that one of the cars charged

to appellants was in the possession of Mr. Pugh, of Pugh

& Orr, attorneys for C. L. A. In respect thereto Mr.

Raskoff, attorney for the trustee, stated in open court

[Tr. p. 395, lines 1-4]

:

"Let me say we are aware of that transaction. The

Receiver or when the Trustee is elected in this case

intends to recover the car as a preferential transfer."

In connection with Mr. RaskofT's statement, supra, the

witness Nelson testified [Tr. p. 395, lines 11-16] :

"Q. How many (cars) went back to the lot? A.

Other than that (the Pugh car), two.

Q. Two besides the one that went to Mr. Pugh?

A. That is right.

Q. That is three? Do you know of any others?

A. No."

The evidence quoted shows affirmatively that appellants

have accounted for all of the twenty-one cars charged to

them, as follows: Seven were sold for junk for $275.00;

two were delivered by the Marshal in the attachment pro-

ceeding to Beverly Finance Company; Mr. Pugh has one;

three were taken back to the lot; and the remaining eight

were on Westmoreland Street adjacent to the lot of
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C. L. A. and were delivered to Wander, president, on

February 15, 1952.

There is no substantial or credible evidence in the rec-

ord to support the finding and turnover order in respect

to the twenty-one cars involved here; and the finding and

turnover order are contrary to the clear and convincing

testimony of at least two witnesses, one of whom was

unfriendly to appellants.

Conclusion.

Appellants are properly charged with the sum of

$600.00 withdrawn from the bank of C. L. A. and ap-

plied on its bad check given to Taylor Mfg. Co. They

are not chargeable with any other sum whatever. The

amount of the judgment should be reduced to $600.00,

and as so modified should be affirmed.

Respectfully submitted,

John W. Preston,

MlLLSAP & SCHAUMER,

By John W. Preston,

Attorneys for Appellants Ellis R. Taylor and

Taylor Manufacturing Company.




